The State Bar of California

Rule 8.2 Judicial Officials
(Rule Approved by the Supreme Court, Effective November 1, 2018)

(@ A lawyer shall not make a statement of fact that the lawyer knows* to be false or
with reckless disregard as to its truth or falsity concerning the qualifications or
integrity of a judge or judicial officer, or of a candidate for election or appointment
to judicial office.

(b) A lawyer who is a candidate for judicial office in California shall comply with
canon 5 of the California Code of Judicial Ethics. For purposes of this rule,
‘candidate for judicial office” means a lawyer seeking judicial office by election.
The determination of when a lawyer is a candidate for judicial office by election is
defined in the terminology section of the California Code of Judicial Ethics. A
lawyer's duty to comply with this rule shall end when the lawyer announces
withdrawal of the lawyer’s candidacy or when the results of the election are final,
whichever occurs first.

(c) A lawyer who seeks appointment to judicial office shall comply with canon 5B(1)
of the California Code of Judicial Ethics. A lawyer becomes an applicant seeking
judicial office by appointment at the time of first submission of an application or
personal data questionnaire to the appointing authority. A lawyer’s duty to
comply with this rule shall end when the lawyer advises the appointing authority
of the withdrawal of the lawyer’s application.

Comment

To maintain the fair and independent administration of justice, lawyers should defend
judges and courts unjustly criticized. Lawyers also are obligated to maintain the respect
due to the courts of justice and judicial officers. (See Bus. & Prof. Code, § 6068, subd.

(b).)



NEW RULE OF PROFESSIONAL CONDUCT 8.2
(Former Rule 1-700)
Judicial Officials

EXECUTIVE SUMMARY

The Commission for the Revision of the Rules of Professional Conduct (“Commission”)
evaluated current rule 1-700 (Member as Candidate for Judicial Office) in accordance with the
Commission Charter, with a focus on the function of the rule as a disciplinary standard, and with
the understanding that the rule comments should be included only when necessary to explain a
rule and not for providing aspirational guidance. In addition, the Commission considered the
national standard of ABA Model Rule 8.2 (Judicial And Legal Officials). The Commission also
reviewed relevant California statutes, rules, and case law relating to the issues addressed by
the proposed rules. The result of the Commission’s evaluation is proposed rule 8.2 (Judicial
Officials).

Rule As Issued For 90-day Public Comment

Current rule 1-700 requires that a member who is a candidate for judicial office comply with
Canon 5 of the Code of Judicial Ethics. The current rule, includes a provision defining
“candidate for judicial office” describing when such candidacy starts and ends (the Model rule
does not). Both Model Rule 8.2 and current rule 1-700 require compliance with the applicable
provision of the Code of Judicial Ethics. Model Rule 8.2 also prohibits lawyers from making false
statements of fact concerning the qualifications or integrity of a judge, legal officer or candidate
for election or appointment to judicial or legal office. Proposed rule 8.2 tracks this aspect of
Model Rule 8.2 by including a revision to paragraph (a) prohibiting lawyers from making false or
reckless statements concerning the qualifications or integrity of a judge or judicial officer, or of a
candidate for election or appointment to judicial office.

Paragraph (a) of proposed rule 8.2 prohibits a lawyer from making a false or reckless statement
concerning the qualifications or integrity of a judge, adjudicatory officer or public legal officer, or
of a candidate for election or appointment to judicial or legal office. The rationale for adding this
provision is to enhance public confidence in the legal profession. This concept has precedent
generally in a lawyer’s duty of respect to the courts and judicial officers (Bus. & Prof. Code §
6068 (b)) and specifically in disciplinary case law (In the Matter of Parish (Review Dept. 2015) 5
Cal. State Bar Ct. Rptr. 370 [during a lawyer’'s campaign for judicial election, the lawyer made
false statements regarding his opponent’s involvement in fraudulent activities]).

Paragraph (b) of proposed rule 8.2 makes clear that a lawyer who is a candidate for judicial
office shall comply with Canon 5 of the California Code of Judicial Ethics. Like current rule
1-700(B), proposed rule 8.2 defines “candidate for judicial office” and addresses the
determination of when a member is a candidate for judicial office as well as sets forth the criteria
for determination of when the lawyer’s judicial candidacy ends.

Paragraph (c) is a new paragraph that governs the conduct of a lawyer who seeks appointment
to judicial office and requires the candidate’s compliance with Canon 5B(1) of the California
Code of Judicial Ethics. Similar to the policy and intended function of the current rule, new
paragraph (c) could result in State Bar disciplinary charges for violations of the applicable
provisions of the Code of Judicial Ethics.



As initially circulated for 90-day public comment, there are two Comments to proposed rule 8.2,
both derived from the corresponding Model Rule. Both Comments promote lawyer compliance
with obligations imposed by the rule. Comment [1] recognizes the duties of lawyers to maintain
respect due to the courts and judges (Bus. & Prof. Code 8§ 6068(b)) and encourages lawyers to
defend judges and courts unjustly criticized. Comment [2] in part recognizes that false
statements by lawyers about candidates for judicial office harm confidence in the legal
profession.

Post Public Comment Revisions

After consideration of comments received in response to the initial 90-day public comment
period, the Commission deleted Comment [2] because it was deemed aspirational and
unnecessary and made non-substantive stylistic edits. The Commission voted to recommend
that the Board adopt the proposed rule.

The Board adopted proposed rule 8.2 at its November 17, 2016 meeting.

Supreme Court Action (May 10, 2018)

The Supreme Court approved the rule as modified by the Court to be effective November 1,
2018. In paragraphs (b) and (c), citation style was revised to conform to the California Style
Manual.



Rule 1-700-Memberas-Candidatefor8.2 Judicial OfficeOfficials
(Redline Comparison to the California Rule Operative Until October 31, 2018)

(a) A lawyer shall not make a statement of fact that the lawyer knows* to be false or
with reckless disregard as to its truth or falsity concerning the qualifications or
integrity of a judge or judicial officer, or of a candidate for election or appointment
to judicial office.

(Ab) A memberlawyer who is a candidate for judicial office in California shall comply
with Sarencanon 5 of the California Code of Judicial Ethics.

B}  For purposes of this rule, “candidate for judicial office” means a memberlawyer
seeking judicial office by election. The determination of when a memberlawyer is
a candidate for judicial office by election is defined in the terminology section of
the California Code of Judicial Ethics. A memberslawyer’s duty to comply with
paragraph(Ajthis rule shall end when the memberlawyer announces withdrawal
of the memberslawyer’s candidacy or when the results of the election are final,
whichever occurs first.

(c) A lawyer who seeks appointment to judicial office shall comply with canon 5B(1)
of the California Code of Judicial Ethics. A lawyer becomes an applicant seeking
judicial office by appointment at the time of first submission of an application or
personal data questionnaire to the appointing authority. A lawyer’s duty to
comply with this rule shall end when the lawyer advises the appointing authority
of the withdrawal of the lawyer’s application.

CommentBiscuyssion

To maintain the fair and independent administration of justice, lawyers should defend
judges and courts unjustly criticized. Lawyers also are obligated to maintain the respect
due to the courts of justice and judicial officers. (See Bus. & Prof. Code, § 6068, subd.
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